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, Transportation Committee
Public Hearing Testimony on:HB 5640::An Act Concerning the Taking of

Facilities by the Commissioner of Transportation (TRA)

Dear Senator Andrew Maynard, Representative Antonio Guerra, Senator
Toni Boucher, Representative Tom O’Dea, and members of the
Transportation Committee, :

My name is Bill Aman and I represent the 14" District which includes most of
South Windsor, I am here today to testify on HB 5640: An Act Concerning the
Taking of Facilities by the Commissioner of Transportation (TRA). I believe this
action is necessary because of the Department of Transportation (DOT)
interpretation of Connecticut’s eminent domain statute.

Section 13b-36(a) of the Connecticut Statutes reads, “The commissioner may
purchase or take and, in the name of the state, may acquire title in fee simple to,
or any lesser estate, interest or right in, any land, buildings, equipment or facilities
which the commissioner finds necessary for the operation or improvement of
transportation services.”

The issue came to my attention when a South Windsor bus company lost its
certificate to fransport passengers between various towns in eastern Connecticut
and Hartford. The DOT decided that it could consider the certificate under the
term “facilities,” and therefore it was subject to the eminent domain statute. The
DOT Notice of Condemnation says condemnation “is found to be necessary for
the improvement of transportation services. Any rights under said certificate are
hereby taken.” The Commissioner determined that the certificate has no value
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and assessed damages at one dollar. Others will testify regarding the impact this
confiscation will have on the bus companies and I’m sure the DOT will be here to
explain why they want to do this.

‘The Transportation Commitlee and the legislature as a whole need to define the
word “facilities” to mean tangible assets that are directly related to the land that is
being taken by eminent domain. If is my opinion that the legislative intent of the
law was that property owners would be paid for items such as agricultural crops,
‘tennis courts, docks, golf greens, etc. that would not be considered a building or
equipment. It is my opinion that under the DOT’s interpretation, it can cancel any
contract or take anything it wants from a citizen via the eminent domain statute.

The impact of the interpretation of the word “facilities” is extremely important.
What [ would like the committee members to consider is how expanding the word
facilities can mean that any government entity (state, municipal, or other) can take
anything it wants, leaving only the question of how much, if anything, they will
have to pay for it. What impact will this have on the citizens of Connecticut?

I find this expanmon of govemment pOWCiS via the eminent domain statute scary.

Attached to my testimony are two columns by Jon Lender of the Hartford
Courant: 4 New Legal Weapon for State DOT: Condemnation of Iniangible
Property and Senator Seeks to Ban DOT’s Seizure of Intangible Property Under
Eminent Domain.” Also attached is the March 26, 2014 letter from the State of
Connecticut Department of Transportation, which explains that the DOT is taking
the action to “facilitate the final service plan and management contracting for the
opening of CTfastrak.”
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A New Legal Weapon For State DOT: Condemnation of
'Intangible Property'

Jon Lender
HARTFORD COLIRANT

Jlender@courani.com

JARUARY 2 2015, 144 Al

he state Department of Transportation has expanded the definition of vehal it can seize via eminent
domain. It long lins condemned land - or other property that vou can touch or see - to make wiy Tor
public roads. But now it's also condemuing what a judge recently called "intangible properiy”

Heaw ts that possible?

Well, the DOT has condemned four private hus companies' long sta nding rigits to carny passengers aver
certain routes, one of which is the sane path berwoen New Britain and Hartford 1o be served by state's

controversial new “busway” {formally named CTiastrak) slated to hegin serviee in March,

BOT Commmissioner James P, Redeker said the condemuation of the “cortificates of public convenience and
necessity” isn't rebaded to the busway or jte viabilite. He safd i's a continuation of an vffort duting buck five

years io put the companies’ commuter rowes eut to competitive hidding, because saek hiddin ¢ wasn't done
decades ago when tie companies abtained their certificates vader a ntn-competitive. "anclent” skate

restlatony system.,

The b companies sav the qualite of their service has rever boer gaestioned aud sy clsim — unsuecousfulty,
#0 i — that the state shenddn'd e abile fo coize by cminent domain the costifienios that fve wiven them tho

vight to thelr rogtes ait these vears,

However It turas out - and it may end up with the state Supreme Cowrt - the cuse constinges a new chapter in
Connecticut’s eventful history of eminent domain. That history includes the New London v, Kelo case in which
the LS. Supreme Court in 2005 narrowly upheld the use of arinent domain 1o transfer land feom one privite

owner fo another for the sake of economic developent,
‘The Kelo deeision gained national notoriety and was branded by crities as an abuse of government authmity,

But the sfale's new move to condemn "lutangible property” has gone unnoticed until now, as it's been gujetly
contested in Hartford Superior Court by Tawvers for the stale and private bus operators.

http://www.courant.com/politics/he-lender-eminent-domain-bus-routes-0104-201501 02-col... 2/5/2015
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The transportation department. represented by the office of Attorney General Geovge Jepsen, Tast month
perataded a fudge to approve itz condemnation of the certificntes held by Coilias Bus Service Ine., Datteo o,
Nason Partners loc, and the New Britain Fransportation Co. for roues maostly hetween Hartford and towne o

the vast and west,

On 1lee. 4, Rudge Trial Referes Juseph A. Shortall issucd & ruling upholding the DOT's sejzuve of the
certificates - finding that they full within one of the eategories of thi ngs that ean be condemned by the

government under Cannecticat’s eminent domain statutes: “land. haitdios, eguipient and Lacilities,”

Shortall agreed with the DOT's claims that the definition of “farilities” is Nexible enpugh to inclode a private
company’s vight o 1un buses along a certain route. The companies have argued that the government can only
conderan "tangible property” such as land and buildings, 2ud not, s deseribed by Shoriall, "intangible

property like the vights they have [to mun huses along specified rontes] by virtue of their certificates,”
b b A h A

The four bus companies have appeated the reling by Shortall, who's reached the matkdatory fudges' retirement
wge of 70 but sEl has sulhority 1o ear cases us o leind judue veforee, The comumaies ffad wilh ihe sl
Appeliate Court - bt berauise of its precedent-zetting oolential, they ave awked tHiat it aa directly {o the state

Supreme Uourt,

The cane s a complieated one - not just leaally, but also politiesiy Deeaise e S5 70-million buavay pan
#Hready has wany detraciors who sn 175 oo expepsive and imvpractical, The new condemunations sdd the

pateatial vriticiem that it is horting private, ienibv-owoed bus companics,

"Thelieve the stale does not have the power to take away these certificales which have been in existence” for
decades, sald the bus eompanies lawyer, Jetirey J. dMirman. He said that etate law provides administrative
procedures by which a bus company's cortifieate can be removed "for canse” — and he said there's no cuise for

revoction.

“They've gl fumilv-owned companies and these peaple wani to continne in the business of providing hog
service” Mirman said. "The state should encaurage private enterprise and the state showldn't e in the

business of providing services thal private compapies have heen and continue to provide profitably.”

Redeker siid that the state ovwns the buses that the companies operate and heavily subsidizes the commuter
routes. He said the DOT hag a good working relaiionship with the companies andor existing contracts with
them, adding thal alf he's bving 1o do ie accomplish what was begun by the DO during the Redl
administration: bring competition Lo the routes to obtain “the bast service at the best cost." The ided s 1o

rednee the subsidy paid by tuvpavers for the sumputer somviee, Redeker said.

The companie: - particularly Daften — wook] hove done well wnder the Bickding syetem tial the state tried tn

impose in 2010 before the bus operators sued over iy & Judgezaued an infisetion saving thal the aew

vompetitive-bidamg arrangement canpot be mplemented during the Hbigation vver i Tt iniiaction hae

heen extended fo1he present, pending the agtosme of the bus companies an wal.

That menns the state's effort to put the companies’ bus routes nut to com petitive bidding ean't happen until

that appeal is resolved,

Mirman, like Redeker, said he doesn’t believe the slate's condempation move is atmed st promoting or
profecting the suecess of the husway, He said iU more about ihe state warding focontrol and coordinate the

http://wwv.courant.com/politics/he-lender-eminent-domain-bus-routes-0104-20150102-cal... 2/ 512013
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companies’ bus voutes without having to deal with “dus process” fn removing the firms’ long-held legal vighis

2

under the certificates.
Busway Iy "HBackdrop'
But although both sides say the case doesn't revolve around the husway, it's cerlainlyv related to it.

"The busway plays into it because, in onr view, the birsway covers the roules which are included in Datied’s
and New Britain Transporiation’s eevtificates,” Mirmun said. Datlea’s cortiiieie covers the actual busway
route to Hartford. be said, while New Britain Transportation has some "feeder” serviee to the busway from
nearhy towas, Mirman said.

"My view is that the [busway| yvoute is covered by Datteo’s cartiticate, and that Dattea has the exclusive right to
aperate the busway.” Mirman sald.

That assertion is starkly different from the state's plan to operate the busway with Connecticut transii buses.
So, ebvionsly, something has ta give on that point.
The judge in the case cited the busway as n major consideration, also,

“The backdrop for this controversy is the state's construction of what i eommonly referred to as the huswy
i ruadway devoted 1o express bus servies between Hartford and New Britain.” Shorbsil wrote inhis Dec. 4

deeision.

Ele said that the companies cipim that "the busway incorparates muny of the voutes cver which the companies
hold the exclusive right to provide bus service. pritsuant to thelr cortificates.” Shorindlwrote, “Thus, the
department’s plans for the busway infringe on the evclusive nghts the companies enjov undar their

certificaies,”

Fowever, Shorta)l said OT can condemn the cestificales based on past court vrses — including g 1942 federal

appeals conrt decision involving a dispute hetween the Hartford Flectric Light Co. and the Federal Power
Commission. In that-case, the court said that "the word facilities' i zenerally regarded as a widely incinsive
term, embracing evervihing which aids or makes casicr the performance of the activities involved in the

business ol a person or comporation.”

Shortall also said Merriam-Webster's Thivd Inlernational Di thonary defines “facility” as "something that

makes an action, opetation o course of conduct easier.”

“The certificates held by the companics undisputedly fit this definition," Shortalt wrote, "Not only do they

make the companies' aclivities in operating a bus senvice casier; they are essential \o those operations.”

However, Mirman said his vesearch of the word "faeilities” in Connecticut sbatutes shows that it is naed lo
deseribe tingible thines vou ean sec and touch, not Vitangible” things seeh as the hus operators” righty o

thets g routes.

It the bos companies Tose reiv appead. it means the selzure of their eertificites will be upheld. wind then the
normal provedare ina condinpation of properly woaki be earied ant at tie Supericy Conry Fevad: o jidee

would decide, wfter argiments frou both sides, what the staie has 1o pay the companies for whai it tool,

hﬁp:/fwww.coul'ant.com/politics/hcvlender-emineni-domain-bus-routes—O 104-20150102-col...  2/5/2015
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Redeker said he recognizes that such compensation is part of the systern of envinent domain. Neither he nor
Mirman as willing to specutate on how many millions of dollars that might amount to.

Mirman said he doubted any of the companies would go out ef: bwumss it the state prevails, becanse they also
run charter buses and provide other services,

However, Mirman‘added that while the state says it wai(s Lo seize the certifi cates in order to get the hest price
for the best service, "that doesn't give them the right to civcimvent the law." The law that established the

"certificates of convenience and necessity” goes back a century, Mirman said, and in all the time since "the
tegislature hasn't seen fit to change it."

Copyright © 2015, Hartford Courant
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Senator Seeks To Ban DOT's Seizure Of 'Intangible
Property' Under Eminent Domain

By Jon Lender

FEBRUARY 8, 2016, 5:25 AM

é‘ state senator wants to ban the Connectlcut Department of Transportation's new practice of using iis
power of eminent domain o seize "intangible property,” such as bus companies’ licenses to earry

passengers on specified routes.

Sen. Joo Markley, R-Southington, says he's "alarmed” that the DOT has expanded the definition of what it ean
seize through under the state’s eminent domaia by bevond the traditional power of condemning of land and

buildings to make way for road constraction.

He's introduced a bill "o limit the state’s power of eminent domain {o the taking of tangibie real property” -~

and to "speeifly that such power does not extend {o the taking of licenses or permits.”

“This radical expansion of eminent demain threstens every business person and property-holder in

Connecticus,” Markley said.

In a phone inferview Teesday, Markley said he was "thunderstruck” whea he vead a Jan, 4 Govermment Watch
columin in The Courant that said the DOT has expanded its use of eminent domain bevend s asual taking of

properiv you can see or totch. steh as kind and buildings.

The DOT hag seized forr private bas companies’ long-standing rights 1o carny passengers over cortain routes,
The companics hold thoze righis under Hicenses - called "certifieates of public convenience and necessity” -
which were issued by Lhe state decades ago.

One of the voutes in question Jolows the same path hetween New Britain and Hartford {0 be served by state’s
controversial new “husway” -~ formally named CTfastrak -- slated to begin service in Mavch.

Marklev, a leading critic of the 8570-million busway, said he believes the project is a reazon that the DOT has
expanded its use of eminent domain. "The DOT i sequestering the contracts of Tow private hus companied
that own the right to operate bus routes that would compete with the New Britain to Hartford Busway,” he

sutd.
DO officils s that thelr condemaation efforts mre unrelated to the busway.

State Jaw says that the government can use eminent domauin Lo seize, "land, huildivgs, cquipment snd
facilities” — and a Supevior Conrt indge found in December that the defintion of "facilities” is flexible enough

o inchude "intangible properts™ such as a private company's certificate 1o vun huses on a certain roule,

U he hagis of that definition, the covrt npheld the DOT's condenmoing of the corlifieates held hy Colline
B Service Ine. Datteo tne,, Nagon Partners ine amd the New Britzin Transportation Co. for rovles mostly

bietween Hartfurd and towns to e east and west,

http:/fwww.courant.com/politics/he-dot-eminent-domain-0204-20150204-story html 21572015
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The four companies are appealing that decision. Markley's hitl would narrow tie definition of “facilities” by
specifying that it does not inchinde "icenses or permiis” such as the bus companies cevtificates.

The bus companies’ lnwyer, Jetlrer. . Mirman, has said that a bus company's certificate cun ouly be romeved
snder state low "for eause” -- snd there's no cause for evocation, The cotupanies continue to argue that.
contrary to the judge's reeent ruling, the eminent domain statutes only empower the gvernment o condenin

“langible property” such as tand and buildings,

Marklev agreed. "The DOPs action and the ruling set a ferrible precedent.” Markley said. *Tf the license to
operate & bus romte ean he considered 2 facllis v, what else gualifies? Any comtract might likewdse be termed a
facility, or any inteliectual property, including a patent. No one ean say where such an expansion s

‘sovernment migl ead.

“This ruling has alveady violated the rights of fouy private hus companies, but more importantly, it (hreatens
every citizen’s rizht to he secure in his or her possessions. Every now and then. government does somoething
that really searos me. by epening the door to exiensive, long-term unintended conseguences, This vedelinition

of eminent domazinisa trightfadly bad idea.”

DO Commissioner Fames P, Redeker has said that the condemnation of the bus companics certificates it
refated o the busway or its viability. Instead, he said, it's n continvation of a DOT effort doting back five vears
ta put the companies’ commter routes out (o competitive bidding, He said such bidding wasn't done decados
ago when the companies obtained their certifiestes under a noncompetitive state regulatory system that he

called "ancient,”

Redeker said that the state awns the buses that the companies operate, and it heanvity subsidizes the commntor
rowtes. He said the DOT has o good warking refationship with the companies under existing contravts, and ail
he's trying to do is uecomplish what was hegr by the DOT during the Rell administration: Bring competilion

to the routes 1o obtain "the best serviee af the host coxt,”

A DOT spokesman il Tuesday that the ageney hed nothing o add to Redeker's nrevioss comments o the

ERue,

The controversy adds to Connecticut's cventful history of eminent domain — history that inchudes the New
London v. Kelo cage in which the U8, Supreme Court in 2003 upheld the use of eminent domain to transfer
land from one private owner to another for the sake of cconomic development. The Kelo deeision gained

national notoriety and was branded by eritics 28 20 abuse of government nuthority,

-

Asked what he thinks his Fil's prospects are in the PBemacrat-controlled Genera Assembly, Mackley vaid, "the
more peopte Hiud see the story and vderstand the im phestions of this dedision,” the mare they may favor the
hill,

"Civil libertios ave one of those issites that cat vnpredictably, My hope would be that dear thinkin £ peopie
across the political spectrum might look at this and say that is not the intent of eminent dosmain,” e sald, “fi's
almost certain to have consequences we don' ke, Wy not address #now hefore it leads to some terrible

iistakes being made?”

Capynoht & 2045, Hartford Cowrans

http://wmv.courant.com/poii1ics!hc-dot-emment—domain-OQM—201 50204-story htiml 21512015
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" Collins Bus Service, Inc. ) SUPERIOR COURT
- ¢f/o Harold J.A. Collins )
1105 Strong Road ' y JUDICIAL BISTRICT

Y “South Windsor, Connecticut 06074 ) OF

i ); HARTFORD

) .
) September 4, 2014

AMENDED NOTICE OF CONDEMNATION
AND ASSESSMENT OF DAMAGIEES

Pursvani o the provisions of Sect’iéns 13b-34 and 13b-36 of the General Statutes of
~Conmnecticut, as revised, the Commissioner of Transportation of the State of Connecticul hereby
tinds that the Staie’s acquisition of any and all rights in Certificate of Public Coavenience
7 and Necessity No, 466 for the Operation of hytrastate Motor Bus Service, as amended from time
to time, and issued pursua:ﬁ o Section 16-309 of the General Statutes of Connecticut, presently
under authority of Section 13b-80 of the General Statutes of Connecticut, as amended from fime
to i-ime, is found o be necessary for the oparation and hnprovement of fransporlation services,
“and any rights under said Certificate are hereby taken, and notice thereof is hereby filed with the
Clerk of the Superior Cowt in the Judicial Distniet of Hartford in which said Certificate is

-; located,

The Certificate of Public Convenience and Necessity No. 466 is on record in the name of
.- Havold J.A. Collins doing business as Collins Bus Lines, and now claimed to be owned by
. Collins Bus Service, Inc., a Connecticut corporation having an office in the Town of South

5: Windsor, County of Hartford and State of Connecticut.
The purpose of this amendment to the Notice of Condemnation and Assessment of

i Damages filed on March 26, 2014, is fo reference the Commissioner of Transportation’s

E?authority under the Connecticut General Statutes, Section 13b-34,

Tof?




‘Certificate of Public Convenience and Necessity No. 466

The Commissicner finds the Certificate has no value and Damages are assessed at $1.00.

Tames Redeker
Commissioner of Transportation
State of Conneciicut '
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